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	Objective

APEC Economies will enhance the competitive environment in the Asia-Pacific region by introducing or maintaining effective and adequate competition policy and/or laws and associated enforcement policies, ensuring the transparency of the above, and promoting cooperation among APEC economies, thereby maximizing, inter-alia, the efficient operation of markets, competition among producers and traders, and consumer benefits.



	Guidelines

Each APEC economy will:

(a) review its respective competition policy and/or laws and the enforcement thereof in terms of transparency;

(b) implement as appropriate technical assistance in regard to policy development, legislative drafting, and the constitution, powers and functions of appropriate enforcement agencies; and

(c) establish appropriate cooperation arrangements among APEC economies.



	Collective Actions
APEC Economies have agreed to take collective actions to help achieve these goals.  These actions are contained in Collective Action Plans (CAPs) which are updated annually.  The current CAP relating to competition policy can be found in the Competition Policy Collective Action Plan. 

APEC Principles to Enhance Competition and Regulatory Reform

The APEC Leader’s Declaration of September 1999 endorsed the following Principles:

Non Discrimination 

(a) 
Application of competition and regulatory principles in a manner that does not discriminate between or among economic entities in like circumstances, whether these entities are foreign or domestic. 

Comprehensiveness 

(b)
Broad application of competition and regulatory principles to economic activity including goods and services, and private and public business activities. 

(c)
The recognition of the competition dimension of policy development and reform which affects the efficient functioning of markets. 

(d)
The protection of the competitive process and the creation and maintenance of an environment for free and fair competition.

(e)
The recognition that competitive markets require a good overall legal framework, clear property rights, and non discriminatory, efficient and effective enforcement.

Transparency

(f)
Transparency in policies and rules, and their implementation.

Accountability 

(g)
Clear responsibility within domestic administrations for the implementation of the competition and efficiency dimension in the development of policies and rules, and their administration.



	Peru's Approach to Competition Policy in 2000


In the past decade Peru has been undergoing major changes which have had a significant impact on the country's development. Many of the most significant changes involve the institution of a market economy system. For this, a mediator was required who, without intervening in or distorting the marketplace, would guarantee the effectiveness of the economic system to ensure that the basic rules of competition are honored. 


Regarding that, the National Institute for the Defense of Competition and Intellectual Property (INDECOPI) was created and assigned the responsibility for the implementation of competition policy in Peru, having as its mission and vision: to be the catalyst of fair and honest market competition in Peru, working to ensure that a market – oriented economy contributes to the welfare of all.


Decree No. 701 is the main law concerning antitrust practices. It seeks to eliminate monopolistic practices, controls, and restraints on free competition in the production and marketing of goods and the provision of services, so that free private enterprise can flourish for the greatest benefit of users and consumers. 


The Law applies to all persons and entities under public or private law that undertake economic activities. It also applies to all persons who direct or represent corporations, institutions, or entities when they take part in the acts or practices prohibited by this Law.


The Free Competition Commission is the agency with technical and administrative autonomy, responsible for ensuring compliance with the law against practices that are monopolistic, or designed to control or restrict free competition. The antitrust chamber of the Court for the Defense of Competition of INDECOPI has the second and final administrative jurisdiction for cases involving violations of Decree No. 701.


Since November 1997, a mechanism of merger control has been established in the electric sector (Law No. 26876), which is undertaken by a previous notification system of both vertical and horizontal mergers in the generation and/or transmission and/or distribution activities. The administrative body in charge of this area is the Free Competition Commission of INDECOPI - and in second instance, the antitrust chamber of the Court for the Defense of Competition within the same institution-, which will evaluate if such acquisitions could have the effect of reducing, affecting or impeding free competition in the electric sector.


To find more about Peruvian’s Competition Policy, please visit: http://www.apeccp.org.tw/doc/Peru.html



	Peru’s Approach to Competition Policy in 2000

	Section
	Improvements Implemented Since Last IAP
	Current Competition Policies / Arrangements
	Further Improvements Planned

	General Policy Framework


	
	Legislative Decree No. 701 seeks to eliminate monopolistic practices, controls, and restraints on free competition in the production and marketing of goods and the provision of services, so that free private enterprise can flourish for the greatest benefit of users and consumers. (Article 1)

The law applies to all persons and entities under public or private law that undertake economic activities. It also applies to all persons who direct or represent corporations, institutions, or entities when they take part in the acts or practices prohibited by this law (Article 2)

Pursuant to the provisions of this law, acts or behavior involving economic activities that constitute abuse of a dominant market position or limit, restrain, or distort free competition in a manner that injures the common economic interest in national territory are prohibited and shall be punished.

More details regarding Peruvian’s Competition Law, could be found at:

http://www.apeccp.org.tw/doc/Peru.html#Competition
http://www.indecopi.gob.pe/org_func/defcomp/CLC/index.html 

Contact point: jolaechea@indecopi.gob.pe

	At present, there is a project concerning the elaboration of rules in order to regulate Legislative Decree No. 701.

In particular, the Free Competition Commission is elaborating 2 guidelines. One related to price fixing and the other related to market definition and dominant position.

	Reviews of Competition Policies and/or Laws


	
	Currently, there are three precedents of Obligatory Observance concerning Competition issues. Complete details can be found at:

http://www.apeccp.org.tw/doc/Peru.html#Decision
http://www.indecopi.gob.pe/org_func/defcomp/CLC/index.html 

Contact point: jolaechea@indecopi.gob.pe

	At present, there are no projects, which seek to modify the legislation in this area.

	Competition Institutions (Including Enforcement Agencies)


	According to article 36º in Law Nº 27336 -Law describing the enforcement, functions and faculties of the Telecommunications Regulator, OSIPTEL-, OSIPTEL is the administrative body in charge of the resolution of any conflict related to conducts affecting the market of public services on telecommunications. This includes all aspects related to the telecommunications sector.


	The Free Competition Commission (FCC) is an autonomous agency and one of the jurisdictional bodies within INDECOPI. Also, INDECOPI is a public and decentralized entity within the Executive, and part of the Ministry of industry.

Six members directly named by the Board of INDECOPI form the FCC. Each member works part time at the Commission, and can come from the public or private sector. Their autonomy and impartiality is granted by their moral and professional capacity.

All the different areas, commissions and offices belonging to  INDECOPI, including the FCC, are financially and administratively audited every year. Regarding the issues related to the FCC’s tasks, INDECOPI promotes an academic audit which seeks to review the conceptual framework used by its commissions, in order to introduce modifications if they are required.

http://www.indecopi.gob.pe/org_func/defcomp/CLC/index.html 

Contact point: jolaechea@indecopi.gob.pe

	At present, there are no projects, which seek to modify the legislation in this area.



	Measures to Deal with Horizontal Restraints


	
	Peruvian antitrust legislation punishes per se the collusive agreements such as: price fixing, distribution of market shares, supply limitation, public bidding. 

Other collusive practices punished within this category are: unjustified refusal to deal, discrimination among competitors and tying arrangements. These practices are analyzed under the Rule of Reason.

Peruvian Competition Law is applied to all economic sectors within the country, without any exception. However, in the telecommunications sector, any violation to the competition law is under the jurisdiction of OSIPTEL, the public regulatory entity for this sector.

http://www.indecopi.gob.pe/org_func/defcomp/CLC/index.html 

Contact point: jolaechea@indecopi.gob.pe

	At present, there are no projects, which seek to modify the legislation in this area.

In particular, the Free Competition Commission is elaborating guidelines related to price fixing.

	Measures to Deal with Vertical Restraints


	
	Peruvian competition law does not prohibit per se vertical restraints such as: 

-
exclusive dealing, and;

-
resale price maintenance.

The anti-competitive nature of these practices is analyzed case by case. Tying arrangements could be punished under the Rule of Reason.

http://www.indecopi.gob.pe/org_func/defcomp/CLC/index.html 

Contact point: jolaechea@indecopi.gob.pe

	At this moment, there are no projects, which seeks to modify the legislation in this area.


	Measures to Deal with Abuse of Dominant 

Position


	
	Peruvian competition law punishes the abuse of dominant position as an anti-competitive practice. Acts of abuse of a dominant position are:

-
unjustified refusal to satisfy demand for purchase or acquisition of goods or services, or offer of sale or provision thereof;

-
application in business practices of discriminatory terms for similar services, which place some competitors at a disadvantage with regard to others.

-
Making contracts contingent upon acceptance of supplementary payments that by their nature and in comparison with business custom are not related to the purpose of the contracts.

-
Other cases of a similar nature.

These practices are punished when the anti-competitive conduct and its damaging effects on the market have been proved.

Regarding essential facilities practices the FCC has never taken any decision on this issue, therefore, the FCC has none specific position on this subject.

http://www.indecopi.gob.pe/org_func/defcomp/CLC/index.html 

Contact point: jolaechea@indecopi.gob.pe

	At this moment, there are no projects, which seeks to modify the legislation in this area.

In particular, the Free Competition Commission is elaborating a guideline related to market definition and dominant position.

	Measures to Deal with Mergers and Acquisitions


	During 1999, the main investigation concerning mergers in the electric sector was carried out. At the end of this procedure, the FCC established some issues in order to improve the analysis of concentrations operations such as:

-
Concentration operations that are made in a foreign country, 
including tender off operations, must be notified to the FCC in order to obtain a previous authorization.

-
Regarding the definition of control over a firm, the FCC ruled that the constant influence over the decision bodies within a firm implies a prime position over the rest of shareholders. This influence can be executed through the strategic decisions taken by the General Shareholders Meeting, the Board or by Management.

-
The previous authorization system is applied to all operations that potentially restrain, reduce or damage competition. Therefore, if the operation only enhances a dominant position, it will not be under the scope of this law. However, this last type of operations will be evaluated in detail, regarding that they are in a potential capacity to restrain, reduce or damage competition.

· The prohibition or the establishment of conditions does not imply by themselves that the operation constitutes an abuse of dominant position. In fact, the regulations establish a previous authorization system before the operation causes any effect on the market.


	The only sector, which counts with a prior notification mechanism for concentration operations, is the electric sector. 

According to the Law (Antitrust and Antioligopoly Law for the Electricity Sector), all companies directly or indirectly involved in merger operations shall notify such operations before performing them, considering their market share in the activities of electric power generation, and/or transmission, and/or distribution in the Peruvian territory.

Regarding this law, the FCC has prepared some guidelines in order to determine the criteria related to the interpretation of the Law.

More details regarding Peruvian’s Competition Law, could be found at:

http://www.apeccp.org.tw/doc/Peru.html#Competition
http://www.indecopi.gob.pe/org_func/defcomp/CLC/index.html 

Contact point: Please click contact.
	At this moment, there are no projects, which seeks to modify the legislation on this area. However, the FCC is committed in the promotion and the diffusion of the Antitrust and Antioligopoly Law for the Electricity Sector through presentations in different seminars.

	Other Issues Addressed by Competition Policy


	
	
	

	Co-operation Arrangements with other Member Economies


	
	
	

	Activities with other APEC Economies and in other International Fora


	Participation in an international Seminar organized by Indecopi and OECD in 1999, related to the exchange of experiences on Competition Policies in different sectors, such as the air commercial, electric and gasoline sectors.


	
	

	Collective Actions


	
	
	


	Improvements in Peru’s Approach to Competition Policy since 1996

	Section
	Position at Base Year (1996)
	Cumulative Improvements Implemented to Date

	General Policy Position


	Legislative Decree No. 701 seeks to eliminate monopolistic practices, controls, and restraints on free competition in the production and marketing of goods and the provision of services, so that free private enterprise can flourish for the greatest benefit of users and consumers. (Article 1).

The law applies to all persons and entities under public or private law that undertake economic activities. It also applies to all persons who direct or represent corporations, institutions, or entities when they take part in the acts or practices prohibited by this law (Article 2).

Pursuant to the provisions of this law, acts or behavior involving economic activities that constitute abuse of a dominant market position or limit, restrain, or distort free competition in a manner that injures the common economic interest in the national territory are prohibited and shall be punished.


	

	Reviews of Competition Policies and/or Laws


	At present, there are three precedents of Obligatory Observance concerning Competition issues. They can be found at:

http://www.apeccp.org.tw/doc/Peru.html#Decision

	

	Competition Institutions (Including Enforcement Agencies)


	The Free Competition Commission (FCC) is an autonomous agency and one of the jurisdictional bodies within the National Institute for the Defense of Competition and Intellectual Property (INDECOPI). At the same time, INDECOPI is a public and decentralized entity within the Executive, and part of the Ministry of industry.

Six members directly named by the Board of INDECOPI form the FCC. Each member works part time at the Commission, and can come from the private and public sector. Their autonomy and impartiality is granted by their moral and professional capacity.


	According to article 36º in Law Nº 27336 -Law of enforcement of the functions and the faculties of the Telecommunications Regulator, OSIPTEL-, OSIPTEL is the administrative body in charge of the resolution of any conflict related to the telecommunications sector. 

Besides that, the FCC has improved cooperation  mechanisms with sectoral regulators such as OSIPTEL –Telecommunications- and OSITRAN –Transport infrastructure-.



	Measures to Deal with Horizontal Restraints 


	Peruvian antitrust legislation punishes per se the collusive agreements such as: price fixing, distribution of market shares, supply limitation, public bidding. 

Other collusive practices punished within this category are: unjustified refusal to deal, discrimination among competitors and tying arrangements. These practices are analyzed under the Rule of Reason.

Peruvian Competition Law is applied to all economic sectors without any exception. However, in the telecommunication sector, any violation to the competition law is under jurisdiction of OSIPTEL, the public regulator.


	The FCC has prepared guidelines for INDECOPI on investigations for agreements among competitors. However, the resolution of any investigation continues in charge of the FCC.

	Measures to Deal with Vertical Restraints


	Peruvian competition law does not prohibit per se vertical restraints such as: 

-
exclusive dealing, and;

-
resale price maintenance.

The anti-competitive nature of these practices is analyzed case by case. Tying arrangements could be punished under the Rule of Reason.


	

	Measures to Deal with Abuse of Dominant Position 


	The law punishes the abuse of dominant position as an anti-competitive practice. Acts of abuse of a dominant position are:

-
unjustified refusal to satisfy demand for purchase or acquisition of goods or services, or offer of sale or provision thereof;

-
application in business practices of discriminatory terms for similar services, which place some competitors at a disadvantage with regard to others.

-
Making contracts contingent upon acceptance of supplementary payments that by their nature and in comparison with business custom are not related to the purpose of the contracts.

-
Other cases of a similar nature.

These practices are punished when the anti-competitive conduct and its damaging effects on the market have been proved.


	

	Measures to Deal with Mergers and Acquisitions 


	The only sector, which requires a prior notification mechanism for concentration operations, is the power sector. 

According to the Law (Antitrust and Antioligopoly Law for the Electricity Sector), all companies directly or indirectly involved in merger operations shall notify such operations before performing them, considering their market share in the activities of electric power generation, and/or transmission, and/or distribution in the Peruvian territory.


	During 1999, the main investigation concerning mergers was conducted in the electric sector. At the end of this procedure, the FCC established some issues in order to improve the analysis of concentrations operations.

	Other Issues Addressed by Competition Policy


	
	Between the years 1999 and 2000, the FCC has published three market studies on the following areas:

-
Peruvian gasoline market (1999)

-
Free Customers in the Electric Sector (1999)

-
Regional gasoline markets (2000)

The objective of these studies was to eliminate entry barriers, through modifications either to the law or to some items included in contracts regarding infrastructure concession. At the same time, another objective proposed with these studies was the identification of conducts prohibited by law and performed by the agents in the markets.



	Co-operation Arrangements with other Member Economies


	
	

	Activities with other APEC Economies and in other International Fora


	
	Participation in an international Seminar organized by Indecopi and OECD, in 1999, related to the exchange of experiences on Competition Policies in different sectors such as commercial air travel, electric and gasoline sectors.




